nap BAVA METZIA 8

Mishnah Bava Metzia, chapter 8

@ If a man borrows a cow and
borrows its owner with it [at the same
time, i.e., he asked, and the owner
agreed, to help him with some chores]
or hires its owner with it [whether
connected with the work of the cow or
not], or if he first hires the owner and
then borrows the cow and it dies, he is
not responsible, for it says: (Exodus
22:14) “But if its owner was with him,
then he need not pay.” But if he first

1 P90 NY°¥n K22 125

1 PID XY 3N X122 73WD

W My 2y XYY TR MY KT K
TR K DPy37 PXU My 1y3 oY
/0D AN TR DY OKY T KA
o707 X2 My TEYI OX (20 mmw) NIY
R DKUY 79 0X) TRT X RY 92X
@) WRIY 270 AR 1R N O7Yan
nX OXiwT 2 o700 opv My PR TPyl
AP 30 AR OP V30 AYXY ,n8n
XYY X Y P A1 o ANy
AR APIRY MR PNRORT AN NN
Y TYY3 A0 PG AnIY o2

borrows the cow, and only .2°3 ,¥y7P "R MK n?m Paiyia) H51NW
subsequently, borrows or hires its

owner and it dies, [i.e., if the owner was there when the animal died but was not
present at the time he borrowed the animal], he is liable, as it states, (Exodus
22:13) “If its owner was not with him, then he must surely pay.” [meaning “If its
owner was not with him,” when he borrowed the animal and it died, even though

he was with it when it died, “Then he must surely pay.”]
(2) If one borrows a cow, borrowing it for half one day and hiring it for half one
day; or if he borrows it for one day and hires it for the next; or if he hires one
[cow] and borrows another, and one cow dies, the lender says: The borrowed one
died, or, It died on the day when it was borrowed, or, It died during the hour for
which it was borrowed [and therefore, you are responsible to pay for it, as is the
law regarding a borrower who is responsible even for an accident]; and the other
says: I don't know [maybe it was the hired one which died and I am not
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responsible for accidents], he must pay
[the Gemara explains that the Mishnah
cannot be explained as it seems, since
the halachah is that one who says:
You owe me one hundred zuz and the
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other says: I don't know, he does not

pay. Rather our Mishnah is talking about the case where the borrower must swear
a Biblical oath. The owner had given him two oxen, one day for hire, the other
day for free and they died, the owner says: They died during the day they were
borrowed, while the other responds, One of them, in fact, died while it was
borrowed. However, regarding the second one, I don't know. Since this is a case
where one admits to a portion of the claim [N¥P22 771], he must now swear.
But since he says he doesn't know, he can't swear and must, therefore, pay]. If
the hirer asserts; The hired one died, [or] it died on the day when it was hired,
or it died during the hour for which it was hired, and the owner replies; I do not
know, he is not liable. But if the owner asserts that it was the borrowed one and
the hirer, that it was the hired one, the hirer must swear that the hired one died
[which frees him from liability. Here, too, the Gemara explains that the Mishnah
cannot be explained as it seems, as this would be a case of “he claimed wheat
and the other admitted oats” and as such there is no liability to swear. Here, he
admitted to the death of the hired one, something which was not claimed of him
and he did not admit to the death of the borrowed one, which the other claimed.
Therefore, the Gemara explains that as a guardian, he is required to swear
anyway that it died via an accident for which he is not responsible. The Rabbis,
therefore, threw upon him another oath that it was, in fact, the hired one which
died, and this is referred to as a gilgul shevuah]. If one says: I do not know, and
the other says: I do not know, they must divide [this Mishnah is according to
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Sumchos who maintains that when
money is in doubt, they divide; the
halachah does not follow Sumchos.
Rather, the guardian swears that he
does not know and the burden of proof
lies with the claimant].
(3) If a man borrows a cow and he [the
lender] sends it to him through his son,
servant or agent; or by the son, servant
or agent of the borrower, and it dies
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[on the road], he is not liable [since he

does not assume the responsibilities of guardian until it actually reaches him].
But if the borrower said to him; Send it to me with my son, servant, or agent, or
with your son, [Jewish] servant or agent, or if the lender said to him, I am
sending it to you with my son, [Jewish] servant or agent, or with your son,
servant or agent, and the borrower replied, Send it, and he sent it and it died [on
the road], he is responsible [because the moment he agrees, he assumes
responsibility. Where the lender sent it with his servant, it must be a Jewish
servant only, since a servant who is not Jewish is considered as the hand of his
owner and therefore, the animal is deemed as still being in the possession of its
owner]. And the same holds true when he returns it [if he handed it over to a
son, servant or agent, with the agreement of the owner, only then does the owner
assume responsibility immediately; otherwise, the borrower is responsible for
accidents, until it either reaches the owner, or until the time period for which he

assumed responsibility as a borrower expired].
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@) If one exchanged a cow for a
donkey, and it calved; and so, too, if
he sold his maidservant, and she bore
a child, one claims: It was before I
sold her [that she calved or gave
birth], the other claims: It was after I
bought her — they must divide [this
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Mishnah is according to Sumchos who 711 '7ﬁ'f§ MR TR N’?N PRy

maintains that when money is in doubt 77 .72R JORIY T2MI YW ,10p MK
they divide; the halachah does not

follow Sumchos. Rather, the burden of proof lies with the claimant and if the cow
or the maidservant is on the property of the original owner then it is the buyer
who is the claimant]. If he [the vendor] had two servants, one an adult and the
other a child; or likewise two fields, one large and one small, [and the deal fell
through] the purchaser claims; I bought the large one [and you owe me the money
that I paid you for the large one], while the other declares; I do not know [i.e.,
he admits that he owes him some money, the question is how much, be it for the
larger one or for the smaller one. This is a case of one admitting to a portion of
the claim [N¥PR2 77172] so he must now swear, and since he says he doesn't know
he can't swear and therefore, must pay as if] he acquired the larger one. If the
vendor says: I sold the small one, and the other says: I do not know, he receives
only the small one [since he doesn't deny the claim]. If [they made a deal and
transferred the money, but agreed that either can cancel the deal without penalty
up to a designated time and one did in fact, cancel the deal] one [the buyer]
claims that it was the large one [and therefore, you must return to me the money
for the large one], while the other says that it was the small one [that I sold and
I only owe you money for the small], the vendor [admitting to a portion of the
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claim is a N¥PM2 7717 and] must swear
that he had sold the small one. If this
one says: I do not know, and the other
says: I do not know, they must divide.
[this is according to Sumchos; the
halachah does not follow Sumchos.
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Rather the burden of proof lies with
the one who is the claimant].

(5) If one sells his olive trees [to a neighbor, so that he should chop them down
and use them] for their wood, [but did not specify when, and he neglected to
chop them down] and they produced less than a quarter log [of] oil per se'ah [of
olives], it belongs to the purchaser [since it is a negligible amount, the seller does
not mind. However, where he told him to chop them down immediately, the oil,
no matter how small in quantity, belongs to the seller]. But if they produced
[olives yielding] a quarter log [of oil] per se'ah, one [i.e., the purchaser] claims;
My olive trees produced them, while the other [the seller] claims; It was my land
which caused it to grow, they must divide [if, however, the seller said; You may
chop them down any time you wish, then even oil in greater quantity belongs to
the purchaser]. If the river swept away a man's olive trees [together with a
surrounding mound of earth, otherwise, it would be deemed as being planted
anew and thus would be orlah the first three years, and no one could benefit from
them] and deposited them in his neighbor's field [and there they produced olives
and] one claims; My olive trees produced them, whereas the other claims; My
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land caused them to grow, [the first
three years] they divide [because even
though it had grown in the latter's
field, had it not
surrounding earth mounds of the

been for the

original owner, it would be forbidden
as orlah; however, after three years,
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the latter says I could have planted
new trees myself and it would be
permitted by now].
(6) If one rents a house to his neighbor in the winter [for a certain amount per
month and did not discuss with him the length of the lease], he cannot evict him
from the Festival [of Sukkot] until Passover [since it is difficult to find any
vacancies during this time period. If he wants to evict him before Passover, he
must let him know, while there still is] in the summer, thirty days [i.e., thirty days
before Sukkot and we, therefore, may deduce, that if one wants to evict him
during the summer, he needs thirty days' notice]. In large cities [where vacancies
are rare], whether in summer or in winter, [the period of notification is] twelve
months. However, regarding shops [where one issues merchandise on credit],
whether in towns or in large cities, [he need not leave until] twelve months [after
he received notice]. Rabban Shimon ben Gamliel says: A baker's shop and a
dyer's shop [who issue credit for very long periods of time, need not leave until]
three years [after he received notice].
(7) If one rents a house to his neighbor, the landlord must provide the door,
door-bolt, lock, and everything which requires skilled labor [to fix, such as
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windows]. But that which does not
require skilled labor is done by the
tenant. The dung [which collected
from animals who passed by the yard]
belongs to the landlord [even though
the tenant may use the yard, if he did
not explicitly rent it as well, it still
belongs to the owner], and the tenant
is entitled only to that which issues
from the oven or stove.
®) If one rents a house to his neighbor
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intercalation is in the tenant's favor X .Jup WYY X7 5173 5171 upy 8o
[and he only pays for twelve months].

If he rents it by the month, and it was a leap year, the intercalation is in the
owner's favor. [If he rents it by expressing the price, in yearly and monthly terms
as] it once happened in Tzipori, that one rented a bathhouse from his neighbor
for twelve gold dinarim annually, at a gold dinar per month [on a leap year]; and
the matter came before Rabban Shimon ben Gamliel and Rabbi Yose, who
ordered them to divide the intercalated month [i.e., he paid for half of one

month].

) If one rents a house to his neighbor [i.c., he shows him a house and says: |
will rent you a house like this], and it caves in [within the period of the lease],
he must provide him with another. If it was a small one, he cannot furnish him
with a large one [the renter can say: I don't want a large house], if it was a large
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one, he cannot furnish him with a X% .7nx 1y’ x> 030 003w 1y X°

small one. If it was one house, he ~XPX 72y 7o X% nixiPnan rinp

cannot offer him two instead; if two, :DCP;T;'? nyIn

he cannot offer one. He may neither

diminish nor increase the number of windows, except by common agreement. [If,

however, he said; I am renting you this house and it then collapses, he need not
supply another.]
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