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Mishnah Bava Kamma, chapter 5

(1) If an ox has gored a [pregnant] cow
and its [newly-born] calf is found
[dead] nearby, and it is not known
whether the birth of the calf preceded
the goring [in which case the death of
the calf would not have been caused
by the goring of the ox] or followed
the goring [so that the miscarriage of
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the calf was a result of the goring],

half-damages [in the case of tam] will be paid for [the injuries inflicted upon]
the cow [as these have certainly resulted from the goring of the ox] but [only]
quarter-damages [i.e., half of the half-damages] will be paid for [the loss of] the
calf [on account of the doubt; this is the opinion of Sumchos. The Sages,
however, maintain that the injured party must bring proof in order to be awarded
any damages at all for the calf; the law is in accordance with the Sages]. So too,
where a cow gored an ox and a [live] calf was found nearby, so that it was not
known whether the birth of the calf preceded the goring [in which case the calf
was not a party to the goring] or followed the goring [so that the calf, while it
was still an embryo, participated in the act of goring], half-damages can be
recovered out of the cow, and quarter-damages out of the calf [if the cow is
present, half-damages are collected from it; if the cow is not present,

quarter-damages are collected from the calf].

) If a potter brings his wares into the courtyard of another person without
permission, and the cattle of the owner of the courtyard breaks them, there is no
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liability [as the plaintiff was a
should the
animal be injured by them, the owner
[to pay
he brought
[them] in with permission [in which

trespasser]. Moreover,

of the pottery is liable
damages]. If, however,
case he was no trespasser], the owner
of the courtyard is liable. Similarly if
[a man] brings his produce into the
courtyard of another person without
permission and the animal of the
owner of the premises consumes it,
there is no liability. If it [the animal]
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was harmed by it [the produce, e.g., it

slipped on the produce and fell], the owner is liable [however, if the animal
overate and died, the owner of the produce bears no liability]. If, however, he
brought them in with permission [in which case he was no trespasser], the owner

of the premises would be liable.

3) If [a man] brings his ox into the courtyard of another without permission, and
the ox belonging to the owner of the premises gores it or the dog belonging to
the owner of the premises bites it, there is no liability. Moreover, should it gore
the ox belonging to the owner of the premises its [the goring ox's] owner would
be liable; if it falls [there] into a pit of the owner of the premises and fouls the
water in it, he [the ox's owner] is liable. If [it kills] the owner's father or son
[who] was inside the pit [by unintentionally falling on the person], he [the owner
of the ox] is liable to pay kofer (Exodus 21:29-30). If, however, he brought it in
with permission, the owner of the courtyard would be liable [to damages and/or
kofer]. Rebbi, however, says: In all these cases, the owner of the premises would
not be liable unless he has taken it upon himself to watch [the articles brought
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into his premises; therefore, the owner
of the ox would not be liable since he
has permission and the owner of the
premises would not be liable since he
did not take it upon himself to watch;
the law is in accordance with Rebbi].
@ If an ox, while charging another ox,
[incidentally] injures a woman who [as
a result] miscarries, no compensation
need be made for the loss of the
embryo [since only a human can be
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liable for human embryo]. But if a

man, while meaning to strike another man, [incidentally] struck a woman who
thus miscarried, he would have to pay compensation for the loss of the embryo
(Exodus 21:22). How is the compensation for [the loss of] embryo fixed? The
estimated value of the woman before her miscarriage is compared with her value
after the miscarriage. Rabban Shimon ben Gamliel said: If this is so, [he wouldn't
have to pay at all, since] a woman, after having given birth increases in value
[once the danger of death in childbirth has passed]. It is therefore the value of
the embryo which has to be estimated, and this amount will be given to the
husband (see Exodus 21:22). If, however, the husband is no longer alive, it would
be given to his heirs. If the woman was a freed maidservant or a convert [and
the husband, also a convert or a freed manservant, is no longer alive], there
would be complete exemption [the reason being, that in this case there is no
legitimate plaintiff since the Torah states: (Exodus 21:22) “According to the

demands of the husband”, and the husband has no heirs].

(5) If a man digs a pit in private ground and opens [an opening to] it from a public
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place, or if he digs it in public ground
and opens [an opening to] it from
private property, or if he digs it in
private ground and opens [an opening
to it] from the private property of
another, he is liable [for any damage
that may result, if the owner of the
land where the opening of the pit was
had renounced ownership]. If a man
digs a pit on public ground and an ox
or a donkey falls into it, and dies he
becomes liable, whether he dug a pit [a
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round hole], or a ditch [a long and  IN¥M "JW7 X271 ,JWNXIT 02 270 "3w3
narrow hole], or a cave [square, with

roofing, but open], trenches [wide and square like a cave, but unroofed], or
wedgelike ditches [narrow at the bottom and wide at the top], he would be liable.
If so, why is “pit” mentioned [in the Torah — Exodus 21:33]? [To teach that]
just as a pit can cause death because it is usually ten handsbreadth [deep], so too,
all [other similar nuisances] must be such as can cause death, [i.e.,] ten
handsbreadth [deep]. Where, however, they were less than ten handsbreadth
[deep], and an ox or a donkey fell into them and died, there would be exemption
[as the death of the animal should, in this case, not be completely attributed to

the pit]. If they were only injured by them, there would be liability.

(6) Where there is a pit [belonging to] two partners, if the first one passes by and
does not cover it, and the second one also [passes by and does] not cover it [and
damage occurred later], the second would be liable [if he had been given the

cover by the first one, but had not placed it on the pit]. If the first one [of the
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partners] covered it and the second
one came along and found it open and
[nevertheless] did not cover it, the
second would be liable. [If, however,
neither had taken steps to cover the pit,
both are liable.] If [an owner of a pit]
had covered it properly, and an ox or
a donkey [nevertheless] fell into it and
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was killed, he would be exempt [as he
is not to blame]. But if he did not
cover it properly, and an ox or a donkey fell into it and was killed, he is liable.
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If it fell forward [into the pit, being frightened] on account of the noise of digging
[the pit], there would be liability, but if it fell backward [not into the pit] on
account of the noise of digging, there would be exemption [since this is grama,
i.e., indirectly causing the damage; in the first case, however, since it was his pit
he is liable]. If an ox fell into it together with its implements which thereby broke,
[or] a donkey together with its baggage which was thereby torn, there would be
liability for the beast, but exemption as regards the inanimate objects [because
the Torah speaks of an ox being harmed by the pit, and not of the implements].
If there fell into it an ox which is deaf, mentally disabled, or a calf, there would
be liability [but not in the case of a normal healthy ox, a healthy ox watches
where it is going]. But in the case of a son or a daughter [though a minor], a
manservant, or a maidservant, there would be exemption.
(7) Both an ox and any other animal are alike [before the law] regarding falling
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into a pit, [see Exodus 21:33], to 20 93 nepa» i nopab
keeping away from Mount Sinai [see 187 772X NIV ,%92 "MPwNA
Exodus 19:13], to paying double [in Ry o0 121 .naw21 ,oxy2% ,mwvon?
case of theft — Exodus 22:3], to  .1%m IR 790 K3 M7 ,12 OX .J72 K32
restoring  lost  property  [see ;72 23027 7279 KPX
Deuteronomy 22:1-3], to unloading

[burdens too heavy for an animal to bear — Exodus 23:5, Deuteronomy 22:4],
to abstaining from muzzling [when treading grain, see Deuteronomy 25:4], to
unlike animals [being coupled — see Leviticus 19:19] or plowing together
(Deuteronomy 22:10), to Sabbath rest (Exodus 20:10 and Deuteronomy 5:14).
So also beasts and birds are like them. If so, why do we read, “an ox or a
donkey”? Only because Scripture spoke of the more common [animal in

domestic life].
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