op BAVA BATRA 3

Mishnah Bava Batra chapter 3

M) A hazakah [i.e., a hazakah 1is
established through an uncontested
period of occupancy, from which time
and onwards one may claim ownership
without showing a purchase document]
to houses, pits, ditches and caves,
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dovecotes, baths, olive presses, WM WY 03w MINK2 YOV IR
irrigated fields, slaves, and anything NPy 27 .00 WY N3Nw 7 ,y3nK1
which  continually  produces, is

conferred by three years [of uncontested possession], from day to day [since these
continually produce, it requires a full three years, from day to day. However, until
three years, one must keep a purchase document to prove ownership]. A hazakah
to a non-irrigated field [which does not continually produce] is conferred by three
years possession but, not from day to day. [Rather] Rabbi Yishmael says: [Since
some crops grow in three months' time] it is sufficient to have [the last] three
months in the first year [during which time, he has the ability to harvest a
three-month crop], three months in the last year [during which time, he may
harvest a three-month crop] with twelve in the middle, making eighteen months
in all [thus being the equivalent of a three-year hazakah in a continually
producing field, since here, he harvested crops for three years uncontested].
Rabbi Akiva says: [Since some vegetable crops grow in one month] all that is
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required is one month [i.e., the last
first
hazakah], a month in the last, with

month] in the [year of the
twelve months in the middle, making
Rabbi

Yishmael says: To what does this

fourteen months in all.

apply [that we require eighteen months
to establish a hazakah]? This refers
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only to a grainfield, but in a field °27 WX AP MY XY Y IR0

planted with [assorted] trees: if a man  XW *72 XPX O30 WoU 1R X% A7
harvests his produce [i.e., his grapes],

gathers in his olives, and picks his figs [since he has three uncontested harvests],
this is the equivalent of three years [of occupancy in a continually producing

field].

(2) There are three [distinct] districts [in Eretz Yisrael] regarding hazakah; Judea,
Transjordan, and Galil. If the owner was in Judea and the occupier [of the field
was] in Galil, or the owner in Galil and the occupier in Judea, the [uncontested]
occupation does not confer a hazakah [since travel between these areas was very
limited, the owner, fearing his protest would be ineffectual in reaching the
occupier, won't protest at all; therefore, the one occupying the field should have
kept the purchase document safe and a hazakah is not established]; unless the
owner is in the same district with the occupier. Rabbi Yehudah [maintains the
reason for three years is not because a person does not safeguard his purchase
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contract longer than this period, but
rather, he] says: [A person will not
allow another to occupy his field for
even one moment without protest.
However,] the Sages designated the
period in which occupation confers
hazakah at three years, so that if [the
owner was]| in Spain and [another]
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occupied his field for one year, the ,7BIMIBRTI 10771 D°2NWIT (73RK])

information could be brought to him  *0232 7PN WX? PX .APM O77 X
[which can also take] one year, and for
him to return [and dispossess the occupier which could take] a third year.

(3) Any hazakah, if not accompanied by a plausible explanation of right, does
not, of itself, confer a title of ownership. For instance, if a man says to another;
What are you doing on my property? And he replies; No one has ever said a
word to me about it, his occupation confers no title. If, however, he claims; I am
here because you sold the land to me, [or] because you gave it to me, [or] because
your father sold it to me, [or] because your father gave it to me, then his
occupation confers a title of ownership. And if one comes into the property by
virtue of inheritance, he does not require any explanation [as to how his deceased
father came into the property; rather, as long as he has a hazakah and proves that
his father dwelt there even one day, that is sufficient]. Craftsmen [who fix
articles], partners, sharecroppers, and trustees, do not establish a hazakah [since
the fact that it is in their possession without contention does not, in any way,
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prove it is theirs]. [So, too,] a man  X%1 ,A2Y3 "0232 AP AWK? X1 ,IAUN
cannot establish a hazakah on the 2 .28 °0232 72° X91 127 °0232 27
property of his wife [so that even if he  ,73An N2 X ,P w3 oMK 07727
ate the produce for three years 9yl ,737 0212 PR PPN TIXM
uncontested, this is not a hazakah and

does not prove it belongs to him, since a wife will allow her husband to eat
usufruct even if it doesn't belong to him], nor does a woman establish a hazakah
on the property of her husband [since a husband may let his wife eat from
property even if she doesn't have any right to it]. A father does not establish a
hazakah on the property of his son nor does a son establish a hazakah on the
property of his father. This applies only to cases [where ownership is claimed]
based on a hazakah [of uncontested possession for a set time]. In the case,
however, [where one acquires possessions with a kinyan hazakah, i.e.,] where
land is presented as a gift, or [in the case] of brothers dividing an inheritance, or
[in the case] of one who seizes the property of a proselyte [who is deceased and
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leaves no heir], ownership can be

claimed as soon as the first step has

been taken towards erecting a door or

a fence or an opening [these actions

acquire property through a kinyan
hazakah].
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@ If two that a

certain man had the use of a field for three years [and, as a result, established a
hazakah and was awarded the field], and they are found to be [O°2m11] plotting
witnesses [i.e., witnesses whom are proven to be false through additional

men testify

witnesses testifying that they saw them at another location at that specific time
that they claim to have witnessed their testimony], they must pay to the claimant
all [that he stood to lose through their false evidence as the verse states; “Then
do to him as he plotted to do to his brother” (see Deuteronomy 19:19)]. If two
[testify that the occupier had the use of the field] for one year, two [other
witnesses testify regarding] the second year, and two [others regarding] the third
year, [and they are all found to be plotting witnesses], each set of witnesses pays
the claimant [as a penalty] one third [since each testified regarding one third]. If
three brothers testify [separately, one brother with an additional witness regarding
each year] each [testifying] along with the same [additional] second witness [who
is not related to them in any way], then these are three distinct testimonies [of
two witnesses each and therefore, since each brother is testifying to a different
year, their testimony is valid, (had this been considered one testimony, their
testimony would be void on the grounds of related witnesses)]. However, in
regard to declaring them plotting witnesses, the three [testimonies] are considered
as one [in that they split the penalty three ways and that only if all of them are
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convicted of plotting witnesses are
they subject to the penalty].

(5) These are wusages which will

establish a hazakah

unchallenged for three years and can

[if performed

be used as proof of right], and these
are usages which do not establish a

hazakah. 1f one would place his
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animal in a [joint] courtyard or [place
there] his
handmill, or raise chickens, or throw his manure [there], this does not establish

nipn? AR 2 PR AR Y P
and fix oven, stove,

a hazakah [since one does not usually mind if his neighbor does so, his keeping
silent over a three-year period does not indicate that the other has acquired the
right to do so and if, in the future, his neighbor so desires, he can prevent him
from doing so]. But if he has been allowed to put up a partition for his animal
ten handbreadths in height, or for his oven or for his stove or for his handmill,
or if he has been allowed to bring chickens into another's house or to make a pit
for his manure three handbreadths deep or a heap three handbreadths high, this
constitutes hazakah [had he not acquired the right to do so, the other certainly

would not have remained silent for a period of three years].

(6) There is no hazakah for a leader [of a gutter, i.e., a detachable pipe at the end
of a gutter which brings water from the roof to the ground, thus keeping it away
from the wall], but there is [a hazakah] for its place [i.e., if the leader releases
water into another's field, the owner of the field may change the pipe from the
west wall to the east wall, thus releasing the water in a different area of his field.
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However, he may not prevent the
water from flowing into his property
once a hazakah was established to do
so]. There is, however, a hazakah for
a roof gutter [which is fixed along the
roof and is of a more permanent nature
and, presumably, had the neighbor
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minded, he would have challenged the

other's right to do so. Since he did not take any action for three years, the other
established a hazakah]. An Egyptian ladder [which is small, having two or three
rungs, when put down in an area for three years] has no hazakah [since it is small
and portable, the owner of the field does not protest]. However, regarding a
Tyrian ladder [being larger and more permanent, when placed in an area for three
years uncontested] a hazakah is established. A hazakah is not established for an
Egyptian window [which is extremely small and not considered to be a permanent
fixture, and therefore, one may build a wall which will block the window].
However, regarding a Tyrian window [being larger and more permanent, if
opened in a wall for three years uncontested] a hazakah is established [and one
may no longer block it]. What is an Egyptian window? One which a man cannot
put his head through. Rabbi Yehudah says: If it has a frame [showing signs of
permanence], even though a man cannot put his head through it, a hazakah is
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established for it. A ziz [either of
wood, or stone, which projects from a
wall into the airspace of another and is
used to hang things from, if it projects]
at least one handbreadth, has a
hazakah [and one cannot force its
removal] and [the owner of the
courtyard] can prevent it from being
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made [in the first place]. However, if 7332 1im N9 7332 nnp 1oRYa I8n?
it is [insignificant, i.e.,] less than one

handbreadth, it has no hazakah [and therefore, he may build opposite it].
However, he cannot prevent it [from being made since it doesn't cause any

damage].

(7) A person should not open up windows so that they face a joint courtyard
[where none existed before since this causes visual damage, i.e., damage through
invasion of privacy]. If he bought a house in another [adjoining] courtyard, he
may not make an entrance into it from a courtyard which he shares with others
[thereby increasing traffic]. If he builds an upper storey over his house, he should
not make the entrance to it in a courtyard which he shares with others, but he
may [divide a room and] make an inner room in his house or build an upper
storey over his house [by dividing the existing height to the ceiling] and [thereby]
make its entrance from his house. In a courtyard which he shares with others, a
man should not open a door opposite someone else's door [even if he has the
legal right to do so. This law is derived from Scripture which states; “Bilaam
raised his eyes and saw Israel dwelling according to its tribes.” (Numbers 24:2)
Asks the Gemara; What did he see? He saw that the openings to their tents were
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not facing one another], nor a window
opposite someone else's window. If it
is small, he may not enlarge it and he
should not turn one into two. [The
reason being that before, if one door
was closed, the neighbors' privacy
would be assured, now however, the
other may still be open causing his
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the street, however, he may open a FNPIIA T T NINONN

door opposite someone else's door and

a window opposite another person's window, and if it is small, he may enlarge it
or he may make two out of one [because the other person who is also facing the

street has no privacy anyway].
(8) A cavity may not be dug under a public place, such as pits, ditches and caves
[even if he covers it and accepts responsibility for any subsequent damage,
people do not want to go to the trouble of litigating]. Rabbi Eliezer permits this,
provided [that he covers the surface so that] it is strong enough to bear the weight
of a wagon loaded with stones passing over it. Zizin [i.e., wood or stone
projections] or beams may not project [from the wall of a house] over the public
way [since one walking or riding may bang himself on it]. However, if he wishes
[to build a wall with projections], he draws back his wall from the street [the size
of the projections] and then allows them to project. If a man bought a courtyard
in which there are zizin and beams [projecting], he retains the right to keep them
there [since we assume that, most likely, the one who sold it to him built the
building already drawn back into his property].
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